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I.  Introduction: 

The  great  growth,  in  recent  years,  in  the  use  of  airspace  is  a  result, 
primarily,  of  the  combination  of  scarcity  of  land,  rising  land  values,  and  the 
proliferation  and  expansion  of  transportation  facilities  in  the  core  areas 
of  our  cities.  Airspace  development  has  been  further  facilitated  by  State  and 
Federal  statutory  enactments  which  sanction,  and  in  some  cases,  promote  the 
construction  of  airspace  projects  over  highways,  municipal  rights-of-way,  and 
public  transportation  facilities.  The  following  study  will  trace  the  historical 
course  of  events  which  precipitated  present  airspace  development  and  aroused 
interest  in  it,  trace  its  legal  history,  discuss  its  valuational  aspects,  relate 
Massachusetts'  experiences,  and  in  conclusion,  remark  on  its  progress  and 
potential  in  Maiden  over  the  Massachusetts  Bay  Transportation  Authority's  proposed 
stations  at  Oak  Grove  and  Pleasant  Street. 

II.  Airspace  Rights: 

Airspace  rights  are  defined  as  "the  rights  to  inclusive  and  undisturbed 
use  and  control  of  a  designated  space  within  delineated  boundaries,  either  at 
the  surface....  or  above  a  stated  elevation."  (1)   The  following  section 
consists  of  a  brief  history  of  airspace  rights  and  a  discussion  of  the  legal 
chronicle  which  fashioned  the  definition  found  above. 
A.  Historical  and  Legal  aspects  of  airspace  rights: 

The  historical  origins  of  airspace  rights  and  its  legal  controversy 
can  be  traced  back  to  the  "overhanging  tree"  cases.  In  two  of  the  more 
representative  and  widely  cited  cases  nuisance  was  the  theory  adopted. (2) 
Nuisance  constitutes  an  interference  of  injury  of  one's  property  by 
another  but  not  consisting  of  an  invasion  of  property.  Trespass  involves 

(1)  Urban  Land  Institute,  Air  Rights  and  Highways,  Technical  Bulletin 
Number  64,  Washington,  D.C.,  1969,11. 

(2)  Lyman  v.  Hale,  11  Conn.  177,  1836;  and  Lemmon  v.  Webb,  1895  A.C.  1 
(1894) 
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a  physical  intrusion.  But  with  the  coming  of  aviation  the  nuisance 
theory  was,  by  necessity,  replaced  by  one  of  trespass.  The  construction 
of  airspace  rights  projects  of  the  magnitude  and  altitude  of  the  Park 
Avenue  and  Grand  Central  area  in  New  York  City,  and  the  Union  Station- 
Daily  News  and  Merchandise  Mart  one  in  Chicago  added  another  dimension 
to  the  controversy.  And  with  the  airplace  they  combined  to  create  great 
changes  in  the  legal,  as  well  as,  physical  landscape  of  America.  A 
listing  of  some  of  the  larger  projects  found  in  New  York  City  gives  one 
a  good  idea  of  the  popularity  and  applicability  of  airspace  developments 
in  highly  concentrated  urban  centers.  To  mention  only  a  few,  New  York 
has  the  Union  Carbide  Building,  the  Seagram's  Building,  the  Postum  Building, 
the  Kratter  Washbridge  Apartment  development  over  the  approaches  to  the 
George  Washington  Bridge,  the  United  Nations'.  Plaza  Apartments,  Park 
Lane  Plaza  in  the  Queens,  the  Port  of  New  York  Authority's  uptown  bus 
terminal,  part  of  the  campus  of  Columbia  University.  (3).  In  examining 
the  list  above  one  can  readily  note  the  variety  of  developments,  a 
feature  which  is  matched  by  their  ubiquity.  Office  buildings,  schools, 
motels,  restaurants,  parking  facilities,  recreation  facilities,  industrial 
uses  have  been  located  in  airspace. 

The  impetus  for  this  abundance  of  air  rights  construction  has  its  roots 
in  the  conjunction  of  dwindling  urban  space,  rapidly  rising  land  costs, 
and  the  availability  of  space  above  railroad  rights-of-way,  highways,  and 
municipal  streets.  Contributing  to  the  picture,  as  well,  are  the  open 
space  (air,  light)  requirements  of  city  planners,  and'  the  decreasing  speed 
of  building  obsolescence.  Industrialization,  urbanization,  and  technological 
change  have  created  an  increasingly  greater  demand  for  urban  land  while 

(3)  For  a  more  inclusive  list  of  New  York's  and  America's  developments 
see:  Robert  R.  Wright,  The  Law  of  Airspace,  New  York:  Bobbs-Merri 11 
Co.  Inc.,  1968,  261-267;  and  Department  of  Urban  Studies,  National  League 
of  Cities,  Air  Space  Utilization,  Staff  Report  68-1,  1968,  Appendix. 


at  the  same  time  introducing  the  use  of  air  rights  as  one  methodology  to 
alleviate  the  pressures  of  land  demand.  This  modern  form  of  urban  land 
use  would  not  be  a  reality  if  it  was  not  sanctioned  by  two  principles 
of  American  jurisprudence:  (1)  that  the  space  above  a  parcel  of  land, 
which  is  capable  of  utilization,  belongs  to  the  owner  of  the  surface; 
(2)  and  that  a  parcel  of  space,  in  an  upper  portion  of  a  building  owned 
by  one  man,  may  be  separately  owned  by  another.  (4).  The  next  portion 
of  this  study  will  sketch  the  historical  course  of  the  law  of  airspace 
which  has  resulted  in  the  interpretation  of  airspace  as  separate 
interests  in  property,  and  the  recognition  that  the  ownership  of 
airspace  is  vested  in  the  surface  owner  and,  as  was  indicated  previously, 
that  airspace  "trespassings"  can  occur. 
B.  The  Ad  Coelum  Doctrine: 

The  common  law  doctrine,  cujus  est  solum  ejus  est  usque  ad  coelum, 
stated  that  whoever  has  the  land  possesses  all  the  space  upwards  to  an 
indefinite  extent.  Thus,  by  definition  the  ownership  of  airspace  and 
subspace  wastied  to  the  ownership  of  the  surface  land.  This  very 
significant  notion  was  severely  challenged  with  the  advent  of  aviation. 
As  a  result,  the  nuisance  theory  of  the"overhanging  tree"  cases  was 
replaced  by  the  trespass  theory  of  later  aviation  cases.  Thus,  of  central 
importance  to  the  issue  of  air  rights  ownership  is  the  theoretical,  legal 
differentiation  of  the  concepts  "nuisance"  and  "trespass".  Nuisance, 
as  earlier  defined,  is  an  interference  or  injury  of  one's  property  by 
another  but  not  consisting  of  an  invasion  of  that  property  is  quite 
different  from  trespass  which  does  involve  a  physical  intrusion.  Cases 
which  have  argued  the  trespass  theory  have  established  surface  land  owners 
rights  and  interests  in  airspace  and  have  encouraged  modern  air  rights 
utilization. 

(4)  Robert  R.  Wright,  Ibid.  ,  7. 
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The  "Upper  Chamber"  Theory: 

An  additional  legal  stimulus  has  come  from  the  recognition  of  lateral 
airspace  ownership  in  the  "upper  chamber"  and  condominium  cases.  Here 
a  line  of  cases  has  tended  to  regard  the  ownership  of  space  in  the  same 
manner  as  that  of  the  land.  The  first  case  of  significance  in  this 

this  connection  was  one  that  dealt  " with  the  privledges  accorded 

the  legal  scholars  of  the  Inns  of  Court.   In  the  earlier  period  of  the 
Inns  of  Court,  apparently,  the  chambers  in  the  Middle  and  Inner  Temples 
were  in  effect  leased  to  their  occupants.  The  growth  of  the  Temple 
societies  necessitated  mor  chambers  and  when  the  societies  were  unable 
to  finance  this  building  program  during  the  reign  of  Elizabeth  I,  the 
various  fellows. ... .built  upon  designated  sites,  with  the  chamber  so 
erected  being  granted  to  them  for  life  with  the  power  in  the  life  tenant 

of  assigning  or  devising  these  chambers  to  any  other  fellows who 

would  have  a  similar  life  tenancy  and  power  of  dispostion."  (5)  This 
practice  found  sanction  in  America  in  an  early  nineteenth  century  New 
Hampshire  case  which  supported  the  principle  that  one  person  may  own  the 
house  and  another  acfiamber  or  chambers.  (6)  In  a  later  case  further 
support  was  given  to  the  theory  of  lateral  airspace  ownership  when  the 
description  of  airspace  above  the  surface  of  land  was  not  related  to  the 
existing  structure.  (7)  These  cases  lead  ultimately  to  the  recognition 
in  the  condominium  provisions  of  the  Housing  Act  of  1961  (8)  of  the 
upper  chamber  concept,  i.e.  the  ownership  of  airspace  separate  from 
the  ownership  of  the  surface  land. 

(5)  Robert  R.  Wright,  Ibid.,  69. 

(6)  Mills  v.  Pierce,  2  N.H.  9,  12  (1819). 

(7)  Pearson  v.  Matheson,  102  S.C.  377,  86  S.E.  1063  (1915). 

In  Butler  v.  Frontier  Telephone  Co.  109  App.  Div.  217,  95  N.Y.S. 
684  (1905)  it  was  ruled  that  the  airspace  above  a  man's  land  was 
property  and  that  the  telephone  company's  lines  should  be  ejected. 
The  Butler  case  was  of  great  note  because  it  declared  strongly  that 
space  is  subject  to  possession. 

(8)  Housing  Act  of  1961  ,  *  1 04 ,  75  Stat.  160,  12  U.S.C. f  17l5y;  F.C.A. 
12  «17T5y.  /, 


Yet,  it  is  to  be  noted  that  the  subdivision  of  airspace  has  its  legal 
foundations  in  the  principle  that  the  surface  owner  can  deal  commercially 
in  superadjacent  space.  The  attempted  refutation  of  the  ad  coelum 
doctrine  by  aviation  writers  called  for  the  recognition  of  a  theory  of 
no-ownership  of  airspace.  Partial  support  for  this  effort  can  be  found 
in  the  fact  that  no  judicial  decision  had  reinforced  usque  ad  coelum. 
No  case  had  ever  contended  that  ownership  in  airspace  extended  indefinitely 
upward.  (9)  As  well,  specific  downward  limits  were  placed  upon  private 
property  owners  in  a  large  number  of  aviation  cases  to  be  discussed  in 
the  next  section.  With  the  advent  of  aviation  the  absolute  ownership 
doctrine  of  ad  coelum  was  seriously  questioned  by  the  no-ownership,  air 
highway  doctrine  of  those  who  saw  airspace  as  a  public  way,  and  not  as 
parcels  of  private  property  owner  in  fee  simple  absolute  from  the  center 
of  the  earth  to  the  heavens. 
D.  Aviation  and  Airspace  Ownership: 

Out  of  the  innumerable  aviation-related  airspace  cases  developed  five 
theories  of  airspace  ownership: 

(1)  that  the  landowner  owns  all  the  airspace  above  his  property  without 
limit  in  extent. 

(2)  that  the  landowner  ownsthe  airspace  above  his  property  without 
limit  in  extent  subject  to  a  public  easement  or  privilege  of  flight. 

(3)  the  landowner  owns  the  airspace  up  to  a  fixed  height  (statutory  or 
regulatory),  with  anything  beneath  the  arbitrary  height  constituting 
a  trespass. 

(4)  the  landowner  owns  the  airspace  up  as  far  as  it  is  possible  for  him 
to  take  effective  possession,  but  has  no  ownership  beyond  the  zone 
of  possible  effective  possession. 

(5)  the  land  owner  owns  only  the  space  he  actually  occupies  and  can  only 
object  or  recover  for  such  use  of  the  space  over  his  property  as 
results  in  actual  damage.  (10). 


(9)  R.R.  Wright,  Ibid.,  102. 

(10)  Charles  S.  Rhyne,  Municipal  Law,  National  Institute  of  Municipal 
Law  Officers,  Washington,  D.C.,  1957,  492-494. 


Obviously,  not  every   case  can  fit  neatly  into  one  or  the  other  of  these 
categories.  But  certain  of  the  more  important  cases  do  find  a 
comfortable  place  within  these  classifications.  Under  number  one  - 
the  absolute  ownership  theory  -  usque  ad  coelum  falls.  The  public 
easement  theory  is  supported  by  the  1922  Uniform  State  Law  for  Aeronautics 
which  is  still  in  effect  in  about  half  of  the  states.  (11).  Theory 
three  is  the  ownership  to  a  fixed  height  theory.  It  finds  its  origins 
in  Smith  v.  New  England  Aircraft  (12)  and  Jackson  v.  Curtiss  Airports 
Corporation  (13)  which  argued  that  there  could  and  should  be  established, 
by  statutes  or  reasonable  regulations,  a  zone  of  navigable  airspace* 
which  would  permit  aviation.  In  Johnson  v.  Curtissit  was  stated  that 
flights  must  be  above  two  thousand  feet.  In  Smith  v.  New  England 
Aircraft  the  lower  limit  was  fixed  at  500  feet.  The  fourth  theory  was 
that  of  possible  effective  possession,  a  concept  that  has  been  found 
difficult  to  operationalize.  This  was  applied  in  Swetlands  v.  Curtiss 
Airports  Corporation  (14),  Thrasher  v.  the  City  of  Atlanta  (15),  and 
Delta  Air  Corporation  v.  Kersey  (16).   In  Swetland  it  was  reasoned 
that  the  landowner  had  a  "paramount  right  of  occupancy"  in  the  "lower 
stratum"  of  airspace.  This  zone  of  airspace  extended  from  the  surface 
into  the  atmosphere  upward  to  a  point  at  which  the  landowner's  reasonable 
expectation  of  using  the  airspace  ends.  The  "upper  stratum" 

(11)  Wright,  Op.   Cit. ,  146. 

(12)  270  Mass/511,   170  N.E.   385,   69  A.L.R.    300   (1930). 

(13)  1928  U.S.   Av.   Rep.   44,   (Ramsey  County  Minn.   1923). 

(14)  41    F.   2d.   929   (N.D.   Ohio  1930),   55  F.   2d.    201    (6th  Cir.    1931). 

(15)  178  Ga.   514,   173  S.E.   817,  99  A.L.R.    158   (1934). 

(16)  193  Ga.   862,   20  S.E.   2d.   245   (1942). 

♦Navigable  airspace  is  airspace  placed  in  the  public  domain  and  including 

space  needed  to  insure  safe  take-offs  and  landings. 

By  regulation  navigable  airspace  is  defined  as  1000'   in     congested  areas 

and  above  500'    in  others.     Civil   Aeronautic  Reg.   14  C.F.R.     60.17 

See  as  well   49  USC  ^1301    Supp. 
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rights  of  the  surface  landowner  consisted  of  his  right  to  prevent 
its  use  in  a  manner  that  might  cause  interference  with  the  surface 
use.  The  Thrasher  and  Delta  cases'  prominence  lies  in  the  fact  that 
they  held  that  the  landowner's  rights  extend  to  the  limits  of  possible 
effective  possession  and  not  to  a  fixed  height  as  in  Smith  and  Johnson 
v.  Curtiss.  Although  there  has  been  no  ruling  that  supports  the  absolute 
ownership  theory  of  the  ad  coelum  doctrine  there  have  been  examples  of 
its  counterpart,  the  no-ownership  theory.  The  Hinman  (17)  cases  were 
of  the  opinion  that  the  landowner  owns  only  such  airspace  as  he  actually 
occupies  and  can  only  assert  his  rights  when,  in  the  violation  of  the 
lower  limits  of  his  superadjacent  space,  damage  occurs  to  his  surface 
property.  Here  then  are  the  five  lines  of  thought  which  preceded  the 
momentous  Supreme  Court  decision  in  the  U.S.  v.  Causby  (18)  -  the  event 
which  has  established  a  coexistence  of  ownership  of  airspace  with  aviation 
in  modern  America. 

The  principal  question  that  faced  the  court  when  it  decided  in  Causby 
was:  in  an  instance  of  overflight  of  aircraft  can  a  trespass  occur  or 
does  the  surface  owner  own  the  airspace?  They  concluded  that  "....the 
landowner,  as  an  incident  to  his  ownership,  has  a  claim  to  [airspace] 
and  that  invasions  of  it  are  in  the  same  category  as  invasions  of  the 
surface".  Robert  Wright  points  out  that  in  arriving  at  this  determination 
the  court  had  turned  to  the  field  of  eminent  domain  and  the  concept  of 
the  taking  of  private  property  for  public  use.  It  was  relatively  easy 
for  the  court  to  do  so  because  nearly  all  of  the  cases  involving 
overflight  of  aircraft  were  of  situations  in  which  the  landowner  possessed 
property  adjacent  to  an  airport.  Thus  eminent  domain  (inverse  condemnation' 
theory  added  another  form  of  recovery  in  airspace  cases.  (Trespass  and 

(17)  Hinman  v.  Pacific  Air  Transport,  84  F.  2d.  755  (9th  Cir  1936),  cert, 
denied,  300  U.S.  654  (1937);  and  United  Airport  Co.  v.  Hinman, 1940  U.S.Av. 
Rep.  1  (S.D.  Cal.  1939). 

(18)  328  U.S.  256,  90  L.  Ed.  1206,  66  S.  Ct.  1062  (1946). 
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nuisance  were  the  more  traditional  schemes).  The  eminent  domain 
principle  that  "....the  reasonable  and  ordinary  use  of  airspace  above 

land  is  a  property  right  of  the  owner  of  the  land  which  cannot  be 

taken  without  the  payment  of  just  compensation "  (19)  is  supported  by 

Causby  and  a  large  number  of  more  recent  cases. 

In  conclusion,  the  Causby  case  established  the  rights  of  the  landowner 
in  airspace  while  at  the  same  time  protecting  the  public  domain  -  i.e. 
navigable  airspace.  Evidence  of  this  is  furnished  in  the  following  brief 
quotation  from  the  decision: 

We  have  said  that  the  airspace  is  a  public  highway, 
yet  is  is  obvious  that  if  the  landowner  is  to  have  full 
enjoyment  of  the  land  he  must  have  exclusive  control  of 
the  immediate  reaches  of  the  enveloping  atmosphere.  Otherwise 
buildings  could  not  be  erected,  trees  could  not  be  planted, 

and  even  fences  could  not  be  run The  landowner  owns  at 

least  as  much  of  the  space  above  ground  as  he  can  occupy  or 
use  in  connection  with  the  land. 

The  last  sentence  illustrates  why  Causby  and  its  lineage  are  to  be 
considered  as  fundamentally  land-oriented  cases.  They  do  not  deal  at 
all  with  the  question  of  airspace  utilization  not  related  in  any  way 
to  the  land  -  i.e.  the  kind  of  airspace  use  envisioned  by  those 
interested  in  outer  space. 

Thus  resolved  was  the  question  of  airspace  ownership  in  modern  America 
which  found  a  reaffirmation  in  Causby  of  its  earliest  support,  the 
Butler  v.  Frontier  Telephone  (1906)  decision  which  had  viewed  airspace 
"as  real  estate  the  same  as  land  itself...."  when,  may  it  parenthetically 
be  added,  in  connection  with  land. 

E.  Airspace  Conveyances: 

The  actual  legal  details  relative  to  airspace  conveyances,  so  Causby 

set  forth,  were  to  be  worked  out  through  negotiations  and  arrangements 

with  the  surface  owner.*  Five  methods  of  airspace  conveyance  have 
*    "Conveyance  and  Taxation  of  Air  Rights,"  64  Columbia  Law  Review,  338. 


been  used.       They  are: 

(1)  lease. 

(2)  grant  of  aerial  easement. 

(3)  conveyance  of  the  entire  fee  with  the  reservation  of  an 
easement. 

(4)  conveyance  of  the  airspace  in  fee  above  a  certain  level  with 
an  easement  for  supporting  structures. 

(5)  conveyance  in  fee  of  the  airspace  as  well  as  the  space  and 
surface  land  required  for  supporting  structures. 

Legal  problems  do  arise  in  airspace  conveyances. 

In  the  case  of  utilization  of  space  over  railroad  rights-of-way  one 

must  ascertain  what  the  railroad's  actual  interest  is  and  what  are  the 

statutory,  common  law,  or  charter  limitations  placed  upon  its  use. 

Generally  speaking,  if  the  railroad  has  only  an  easement  it  is  not 

permitted  by  the  provisions  of  the  agreement  to  deal  in  air  rights. 

On  the  other  hand,  if  the  railroad  possesses  a  fee  simple  it  can  handle 

the  air  rights  as  it  wishes  assuming  all  is  compatible  with  applicable 

statutes,  common  law,  and.  municipal  code.  (20). 

In  the  situation  of  building  over  public  streets  or  highways,  it  appears 

that  the  problems  are  much  greater  than  that  a  developer  would  normally 

confront  over  a  railroad  right-of-way.  In  the  first  place,  it  is  very 

difficult  to  get  anything  but  an  easement  over  municipal  streets.  (21). 

For  this  reason  airspace  usage  over  state  or  interstate  highways  has 

greater  potential.   Recognition  of  this  potential  was  expressed  as  early 

as  1961  under  the  air  rights  provisions  of  the  Federal  Aid  Highway  Act 

of  that  year.  The  relevant  section  reads: 

Agreements  may authorize  a  State  or  political 

subdivision  thereof  to  use  or  permit  the  use  of  the  airspace 
above  and  below  the  established  grade  line  of  the  highway 

(20)  The  landmark  case  in  this  regard  is  Hickey  v.  Illinois  Central 
Railroad  (35  111.  2d  427,  220  N.E.  2d  415  LI 966]  which  decided  the 
nonrailroad  purposes  of  a  railroad  right-of-way  are  to  be  determined 
by  fee  ownership.  Prior  to  this  decision  Illinois  had  passed  a 


pavement  for  such  purposes  as  will  not  impair  the  full  use  of 
the  highway (22). 

This  legislation  served  as  a  catalyst  and  model  for  other  similar  kinds 

of  legislative  actions  (23).  Of  obvious  importance  to  this  study  are 

the  Massachusetts  acts  relating  to  airspace  utilizationover  the  Massachusetts 

Turnpike  and  State  highways.  ..They  will  be  discussed  a  bit  later. 

In  conclusion,  statutory  enactments  -  such  as  those  passed  relative 

to  Maiden's  future  air  rights  projects  (24)  -  make  what  can  be  a  difficult 

legal  situation  much  less  complex  and  complicated. 

III.  Valuation  of  Airspace 

Having  covered  the  legal  aspects  of  air  rights  we  now  turn  to  the 
economic  and  valuational  ones.  At  least  an  elementary  understanding  of  the 
methods  of  determining  airspace  value  is  necessary  in  determining  the  feasibility 
of  a  project. 

Basically,  the  value  of  air  rights  is  estimated  by  the  following 
methods:  (1)  On  the  basis  of  comparison  with  similar  sales  in  the  same  location 
and  of  the  same  size.  (2)  In  the  event  of  a  paucity  of  air  rights  projects, 
the  residual  approach  can  be  employed.  The  residual  technique  requires: 

(a)  determination  of  highest  and  best  use. 

(b)  estimation  of  the  market  value  of  the  complete  fee  interest  by 
comparable  sales. 

(20)  statute  of  far  reaching  importance  -  111.  Ann.  Stat.  Ch.  114  7174a  -  which 

permits  railroads  to  subdivide  their  interests  into  levels  and  sell  or  lease 

them  as  they  saw  fit  so  long  as  there  is  no  resultant  interference  with  the 

railroad's  efficient  functioning. 

(2t)  In  the  absence  of  statutory  authorization,  a  municipality  cannot  permit  the 

erection  of  private  encroachment  over  public  streets  Cf.  Sloan  v.  City  of  Greenville, 

235  S.C.  277,  111  S.E.  2d  573  (1959)  and  City  of  Maiden,  Revised  Ordinances  of 

1950,  1.85,  ^8. 

(22)  Federal  Aid  Highway  Act  of  1961,  Section  104,  Vol.1,  of  U.S.  Congressional 

and  Administrative  News,  142;  and  23  U.S.C.4  111.      , 

(23]  For  Massachusetts  example  see  General  Laws,  Ch.  81?  71  -  "Lease  of  air 

rights  over  state  highways". 

(24)  The  pertinent  acts  and  statutes  are  as  follows: 

General  Laws,  Ch.  40  ?22E. 

Chapters  723  and  815  of  Acts  of  1969. 

Chapter  776,  Acts  of  1970. 
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(c)  estimation  of  the  excess  cost  of  utilities,  and  construction 
in  the  airspace  as  compared  to  a  surface  structure. 

(d)  comparison  of  earning  capacities  of  the  airspace  structure 
with  that  of  a  normal  building  to  determine  economic  loss. 

(e)  capitalization  of  the  economic  loss. 

(f)  deduction  of  the  excess  costs  of  utilities,  construction, 
and  economic  loss. 

(g)  thereby  arriving  at  estimated  market  value  of  the  "air  rights" 
(25) 

(3)  The  income  method  determines  the  value  of  the  property  by 

measures  of  rental,  sales,  and  other  income.* 

Negative  economic  considerations  which  influence  decisions  relative 

to  the  feasibility  of  air  rights  projects  are  the  extra  expense 

of  the  platform,  losses  related  to  the  absence  of  a  basement  for 

storage  of  utilities,  losses  accrued  through  cost  of  continuing 

maintenance  of  foundation  and  operating  expenses,  limitations  on 

ownership  owing  to  the  nature  of  the  agreement  between  parties, 

difficulties  in  access,  the  differential  rate  of  obsolescence  of 

of  the  air  rights  and  surface  structures,  and  the  lack  of  ability 

to  expand  the  site. 

Positive  factors  include  excavation  and  demolition  savings,  advantages 

arising  from  the  proximity  of  transportation  facilities,  use  of 

attractive  (in  both  economic  and  aesthetic  senses)  locations  that 

might  not  be  otherwise  utilized  because  of  expense  of  razing  old 

building  etc.,  and  benefits  gained,  in  certain  circumstances,  through 

assemblage  of  large  tracts.  The  location  of  the  tract  is  of  great 

importance.  It  appears  that  the  proximity  to  established  and  successful 

similar  uses  has  made  for  the  good  fortune  of  many  air  rights  projects. 

All  of  thesefactors  should  be  component  parts  of  any  study  which 

attempts  to  determine  the  feasibility  of  air  rights  in  Maiden.  In 

a  market  or  economic  study  of  a  proposed  project  should  be  included 

(25)  Wright,  op.  cit.,  315. 

*  Newton  in  the  near  future  will  be  assessing  the  Newton  Corner 

air  rights  by  a  per  cent  of  its  gross  income. 
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judgements  as  to  the  market  demand  of  the  suggested  area,  project 
costs,  adequacy  and  suitability  of  the  site  chosen,  comparison  costs 
of  other  sites,  future  parking  demand,  access  problems,  and  the  nature 
of  the  economic  or  social  return  to  the  developer  and  community, 
respectively. 

IV.  Massachusetts  Experiences: 

Before  addressing  ourselves  specifically  to  the  issue  of  air  rights 
in  Maiden  we  will  discuss  the  history  of  other  Massachusetts  air  rights  ventures. 

Three  Massachusetts  cities  -  Boston,  Newton,  and  Fall  River  -  have 

consummated  air  rights  projects.  The  Boston  (Prudential  Center)  and  Newton 

(Newton  Corner  Hotel  and  Offices,  and  Newtonville  Star  Market)  developments  are 

built  on  air  rights  above  the  Massachusetts  Turnpike.  Fall  River  has  constructed 

a  city  hall  on  a  platform  which  straddles  Interstate  Highway  95.  The  first  of 

these  projects,  the  Newtonville  Star  Market,  was  authorized  under  Chapter  505 

of  the  Acts  of  1963  and  it,  and  Newton  Corner,  are  presently  governed  by  Chapter 

81  App.  {l-15A  of  the  General  Laws.  The  latter  section  contains  the  following 

provisions:  the  Turnpike  Authority  has  power  to  make  leases  not  to  exceed 

ninety-nine  years;  any  lease  of  forty  or  more  years  is  subject  to  approval  by 

the  governor;  air  rights  projects  must  not  interfere  with  the  safety  maintenance, 

repair,  operation  or  revenues  of  the  Massachusetts  Turnpike;  the  construction 

or  occupancy  of  any  buildings,  or  other  thing  erected  shall  be  subject  to  the 

building,  fire,  garage,  health,  and  Zoning  ordinances,  by-laws  and  regulations 

applicable  to  the  city  or  town  in  which  the  building  is  located  except  for  the 

City  of  Boston  wherein  Chapter  one  hundred  and  forty-three  of  the  General  Laws 

(building  inspection)  will  apply;  the  buildings  and  other  things  erected  can 

be  taxed  to  the  lessee  provided  no  value  of  the  land  is  included  in  the  assessment. 

The  construction  in  Fall  River  is  regulated  by  provisions  of  the  Federal  Aid 

Highway  Act  of  1.961  as  amended.*   Lease  of  air  rights  over  state  highways 
*  See  23  U.S.C.  ^III. 

12 


consist  essentially  of  the  same  clauses  as  those  relative  to  the  Turnpike 
Authority's  (26). 

Quincy,  Brookline,  Medford,  and  Maiden  during  the  past  four  years 
each  have  had  legislation  passed  which  permits  the  lease  of  air  rights  over 
land  owned  by  the  Massachusetts  Bay  Transportation  Authority  to  the  respective 
cities  (27).  Each  of  the  acts  includes  the  following:  the  lease  is  not  to  exceed 
ninety-nine  years;  the  construction  or  occupancy  of  any  building  is  subject  to 
the  building,  fire,  garage,  health,  and  zoning  ordinances,  by-laws,  rules  and 
regulations  of  the  city  in  which  it  is  located;  any  building  erected 
is  to  be  taxed  to  the  lessee  in  the  same  manner  as  if  he  were  the  owner  of  the 
land  in  fee  provided  that  no  part  of  the  value  of  the  land  shall  be  included 
in   such:  an  .  assessment;  and  the  leasehold  estate  may,  upon  the  agreement  of 
the  Authority  and  the  city,  be  subleased  in  whole  or  in  part.  The  Quincy  act 
is  alone  in  requiring  the  joint  lease  of  the  air  rights  by  the  city  and  authority 
with  each  receiving  a  separate  and  individual  rental. 

Only  Brookline  and  Maiden  of  the  four  have  moved  toward  the 
utilization  of  air  rights  in  their  communities,  but  interestingly  not  under  the 
provisions  of  the  MBTA  act.  In  August  of  this  year,  in  accordance  with  Chapter  40, 
Section  22E  of  the  General  Laws,  the  town  of  Brookline  published  an  invitation  for 
proposals  to  lease  airspace  over  a  municipal  parking  lot.  In  addition,  Brookline's 
Department  of  Planning  has  prepared  a  booklet  entitled  "Guidelines  for  Development: 
Webster  Street  Air  Rights"  for  the  Board  of  Selectmen  for  use  by  potential 
developers.   In  this  volume  are  listed  the  details  to  be  covered  by  developers 
in  producing  an  air  rights  proposal.  It  contains  the  following:  official  approval 
of  joint  development  with  adjoining  parcels;  adherence  to  basic  town  regulations 
controlling  development  of  any  parcel  (zoning  by-law,  engineering  and  utility 

(26)  General  Laws,  Chapter  81  ^71. 

(27)  Quincy  -  Chapter  537,  Acts  of  1967.  Medford  -  Chapter  729.  Acts  of  1969. 
Brookline  -  Chapter  703,  Acts  of  1968.  Maiden  -  Chapter  723,  Acts  0f  1969. 
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standards  of  the  Department  of  Public  Works  and  any  other  applicable  local 
regulations);  use  of  the  Water  Street  tract  as  retail,  office,  or  multiple 
dwellings  is  acceptable;  particulars  relative  to  design  (landscaping,  massing, 
materials  and  colors,  sign  location  and  kind,  etc.);  and  a  final  portion  referring 
to  submission  requirements.  Taxation  of  the  parcel  will  be  in  agreement  with 
Chapter  40,  Section  22E  of  the  General  Laws.  Similarly,  Maiden  has  begun  the 
erection  of  limited  divident-sponsored  elderly  housing  under  the  same  Chapter. 
The  209  unit  building  is  located  in  air  rights  above  the  Pleasant  Street  municipal 
parking  lot.  The  zone  in  which  it  is  situated  is  business  and  is  a  highly  congested 
area  similar  to  the  sites  in  Newton  and  Brookline.  In  this  case,  a  variance  was 
granted  by  the  Board  of  Appeals  because  of  infringements  of  the  dimensional  controls. 
In  Newton,  the  Newton  Corner  zone  was  changed  from  unzoned  to  business.  The 
earlier  Newton  Star -Market  construction  involved  a  zone  change  from  private  residence 
to  business  district.  The  Brookline  zone  remains  unchanged.  Quincy  permits  a 
variety  of  land  uses  where  a  potential  for  air  rights  development  exists,  and 
these  include  office,  retail,  high  density  residential,  industrial,  and  planned 
unit  development. 

The  choice  of  the  kind  of  use  to  be  permitted  can  be  of  crucial  importance 
to  its  ultimate  success  and  to  the  area.  In  Newton  Corner  and  Boston's  Prudential 
Center,  two  yery   successful  undertakings  have  consummated  in  a  revitalization  of 
the  areas  in  which  they  were  located.  The  Newton  Corner  project  has  become  the 
nucleus  of  a  business  district  scheduled  for  redevelopment  and  renewal.  In 
Maiden  the  air  rights  have  the  same  potential  to  become  the  catalyst  and  locus 
for  the  renewal  of  Oak  Grove  and  the  western  end  of  Pleasant  Street.  This 
potential  and  proposals  for  its  realization  are  the  next  topic  to  be  investigated. 
V.  Maiden's  Experience  and  Potential: 

Under  Phase  I  (1969-1975)  of  the  Development  Plan  for  Maiden 
contained  in  the  city's  Community  Renewal  Program  are  proposals  for  the 
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redevelopment  of  Summers ide,  Oak  Grove,  and  Downtown  within  which  are  incorporated 

the  community's  unfulfilled  air  rights  sites.  (See  map). 
A.  Maiden's  CRP  and  Air  Rights: 

A  discussion  of  these  projects  and  their  implications  are  an  essential 

to  one  of  the  issues  of  air  rights  in  Maiden. 

Program  suggestions  for  downtown  call  for  a  pedestrial  mall  running 

from  Main  Street  to  thenew  location  of  city  hall  at  the  western  end 

of  Pleasant  Street  near  the  intersection  of  it  and  Commercial  Street. 

This  general  area  is  to  be  the  location  for  a  civic  and  cultural  center. 

The  new  transportation  center  and  government  center  in  Maiden's  downtown 

will  provide  a  distinctive  focal  point  for  the  western  end  of  the  mall. 

On  the  other  side  of  the  station  one  will  find  the  Summerside  redevelopment 

project.  This  deteriorating,  failing  business  district  is  scheduled  to  be 

replaced  by  high  density  residential  uses  which,  it  is  presumed  by  the 

consultants,  will  complement  the  MBTA  station.  In  addition,  Summerside's 

remaining  commercial  frontage  will  be  consolidated  aiding  in  a  CRP 

suggested  effort  to  more  clearly  delineate  the  Central  Business  District. 

This,  and  the  provision  of  a  new  elementary  school  on  a  site  farther 

to  the  west  on  Pleasant  Street,  are  the  last  of  the  project's  anticipated 

features. 

Oak  Grove  will  follow  a  similar  path  of  redevelopment.  Its  declining 

business  district  and  older  industries  will  find  as  their  substitute 

more  high  density  residential  uses,  following  the  rationale  of  the 

Summerside  project.  Redevelopment  of  Oak  Grove  will  occur  concurrently 

with  the  construction  of  the  MBTA  station  planned  for  the  vicinity  of 

Winter  and  Washington  Streets.  In  addition  to  the  residential  use  will 

be  community  facilities  -  library,  community  center,  -  and  a  new 

convenience  shopping  center  (27) 
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The  nature  of  these  efforts  are  compatible  with  one  of  the  major 
articulated  goals  of  the  Community  Renewal  Program,  that  Maiden, 
in  character  with  its  essential  residential  nature,  undertake  a 
program  of  redevelopment  and  renewal  which  attempts  to  preserve  its 
fundamental  residential  qualities,  while  at  the  same  time  achieving 
a  greater  mix  and  distribution  of  different  population  groups, and 
provide  a  greater  opportunity  to  possess  a  wider  range  of  housing 
types  in  the  community  -  noted  was  the  community  goal  to  provide 
both  more  low  and  high  income  housing  (28).  The  significance  of 
this  policy  posture  cannot  be  understated  given  the  fact  that  Maiden's 
major  policy  document  -  the  Master  Plan  -  is  out-of-date  (1960).  The 
new,  nearly  completed,  Master  Plan  has  not  been  published  as  yet.  Thus, 
the  following  goals  of  the  CRP  relative  to  the  air  rights  under 
discussion  are  given  greater  weight: 

-  Downtown  should  be  used  more  intensely  and  be  more  clearly 
delineated. 

-  As  previously  noted,  redevelopment  and  renewal  should  help 
achieve  a  conservation  of  Maiden's  residential  character 
and  at  the  same  time,  create,  through  the  provision  of 
both  more  low  and  high  income  housing,  a.  greater  population 
mix  and  distribution. 

The  attainment  of  the  second  goal  is  contingent  upon  the  meeting 

of  a  demand  for  1,900  to  2,600  low-income  and  elderly  housing  units  and 

the  provision  of  between  750  to  7,000  new  private  housing  units.  These 

figures  are  taken  from  the  CRP  and  are  based  upon  estimated  1980 

populations  of  a  low  of  53,000  without  renewal,  and  a  high  of  70,000 

with  a  successful  renewal  program  (29).  Maiden  has  made  a  substantial 


(27)  Community  Renewal  Program:  Maiden,  Massachusetts,  Doxiadis 
Associates  Inc.,  November,  1970,  pp.  50-56,  74. 

(28)  Doxiadis,   Ibid.,   pp.    151-154. 

(29)  Doxiadis,  TbTd.  ,   pp.     5-19. 
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effort  to  provide  low  and  moderate  income  and  elderly  housing  units. 
Within  the  last  five  years  1,800  units  have  been  built  or  are  under 
construction  in  the  city.  Despite  this  considerable  production  the 
need  remains  sizeable.  Its  origins  are  found  in  the  fact  that  Maiden's 
large  elderly  (14%  in  1967)  and  moderate  income  populations  ($6,194  in 
1960  as  compared  with  $6,687  for  the  Boston  SMSA;  and  33.2%  in  manufacturing 
in  1960)  demand  increasing  numbers  of  low  and  moderate  income  housing. 
It  appears  from  an  analysis  of  the  determinations  and  suggestions  of 
Maiden's  CRP  that  the  most  suitable  uses  for  the  air  rights  at  Oak  Grove 
and  Pleasant  are  high  density  residential,  low  and  moderate  income  and 
elderly  housing,  a  further  extension  of  government  center  at  Pleasant 
Street,  and  the  possibility  of  a  community  facility  (community  center, 
school,  library  or  a  combination  of  these)  at  Oak  Grove. 
B.   Legal  Aspects  of  Maiden's  Experience: 

Maiden  is  in  the  fortunate  position  of  possessing  substantial  freedom 
for  constructive  action  in  air  rights  at  the  Oak  Grove  and  Pleasant 
Street  locations.  Under  the  previously  mentioned  statutory  agreement 
with  the  MBTA  -  Chapter  723,  Acts  of  1969  -  the  city  may  lease  the  air 
rights  from  Pleasant  Street  north  to  the  Melrose  line.  And  under  the 
provisions  of  the  City  of  Maiden  Government  Center  Commission  Act  of  1970 
(Chapter  776,  Acts  of  1970)  the  city  has  license  to  acquire  air  rights 
from  the  MBTA  to  achieve  the  purposes  of  the  act,  and  as  outlined  in 
a  later  section,  may  lease  or  grant  air  rights  as  it  sees  fit  so  long 
as  those  rights  are  not  needed  for  the  completion  of  the  government 
center. 

Of  relevance  here,  as  well,  are  federal  enactments  relative  to  air  rights 
in  urban  renewal  projects.  Under  provisions  of  the  Housing  Act  of  1949 
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acquisition  of  air  rights  is  a  valid  urban  renewal  activity, 
especially  if  the  right-of-way  is  a  blighting  influence.  Costs 
of  platform  and  caissons  are  included  in  the  grants  (30).  The 
Housing  Act  of  1964  is  similarly  worded,  but  adds  that  the 
projects  should  supply  low  and  moderate  income  housing,  as  well  as 
eliminate  blight.  This  is  further  extended  in  the  Demonstration 
Cities  and  Metropolitan  Development  Act  of  1966  to  include 
"construction  of  foundations  and  platforms  necessary  for  the 
provision  of  air  rights  for  industrial  development."  (31).  The 
Urban  Renewal  Handbook  affords  the  best  picture  of  present 
Department  of  Housing  and  Urban  Development  guidelines.  The 
following  requirements  have  to  be  met  to  qualify  for  HUD 
financial  assistance: 

(1)  The  area  consists  principally  of  land  in  highways, 
railway  or  subway  tracks,  bridge  or  tunnel  entrances,  or 
other  similar  facilities. 

(2)  The  area  has  a  blighting  influence  on  the  surrounding 
area. 

(3)  The  proposed  development  of  the  air  rights  will  eliminate 
the  blighting  influence. 

(4)  The  air  rights  site  will  be  developed  exclusively  to 
provide  houisng  (  and  related  facilities  and  uses  )  designed 
specifically  for,  and  limited  to,  families  and  individuals  of 
low  or  moderate  income,  or  if  found  by  the  LPA  to  be  unsuitable 
for  such  housing,  for  industrial  or  educational  facilities. 

(5)  The  development  of  the  air  rights  site,  including 
platforms,  superstructures,  screening,  and  related  features, 
will  prevent  the  surface  land  use  from  blighting  the  housing 
and  related  uses  of  the  airspace. 

(6)  The  proposed  airspace  use  will  have  continuing  compatibility 
with  land  uses  in  the  surrounding  area. 

(7)  The  proposed  development  of  the  air  rights  site  is  in 
conformance  with  the  general  plan  for  the  locality  as  a  whole. 

(30)  Housing  Act  of  1949,  Sec.  110  (c)  (1)  (iv)  and  Sec.  110  (c)  (7). 

(31)  See  Sec.  702  (b),  Title  VII,  Demonstration  Cities  and 
Metropolitan  Development  Act  of  1966,  PL  89-754. 
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(8)  The  proposed  acquisition  of  air  rights  and  construction 
of  foundations  and  platforms  is  economically  justifiable. 

(9)  The  provision  of  the  air  rights  site  is  authorized 
by  State  and  local  law.  (32) 

An  air  rights  project  may  be  undertaken  in  an  area  which  is 

not  a  slum,  or  suffering  from  blight  or  deterioration  so  long 

as  it  meets  the  requirements  as  listed  above. 

Having  dealt  with  the  state  and  federal  statutes,  legislation 

and  regulations  regarding  air  rights  we  must  not  neglect  the 

impact  of  local  ordinances  and  codes.  The  zoning  ordinance 

of  the  city  of  Maiden  presently  permits  business  and  industrial 

uses  at  Oak  Grove  and  has  established  a  business  zone  at  the 

site  of  the  Pleasant  Street  station.  No  provisions  have  been 

made  in  the  zoning  ordinance  for  airspace  zones.  As  in  the  case 

of  other  Massachusetts  experiences  with  air  rights  zoning, 

Maiden  has  chosen  to  place  their  single  project  in  a  business 

zone.  However,  it  does  not  seem  unreasonable  to  suggest  that 

the  airspace  be  in  different  zones  from  those  of  the  surface  uses. 

A  successful  example  of  school  construction  in  airspace  over  a 

rapid  transit  station  appeared  in  an  ASPO  article  not  long  ago.  (33). 

Other  examples  are  supplied  by  the  construction  of  apartment  house  and 

office  use  over  railroad  trackage.  In  these  instances,  the 

former  are  zoned  residential  and  business,  and  the  latter  industrial. 

However,  airspace  structures  generally  should  fall  subject  to  the 

same  zoning  and  planning  policies  that  govern  surface  structures. 

No  problem  is  seemingly  presented  by  the  building,  fire,  garage, 

and  health  ordinances.  The  restriction  in  the  Revised  Ordinances 

of  the  City  of  Maiden  of  1950  with  reference  to  encroachment  over 

(32)  Urban  Renewal  Handbook  RHA  7226.1,  Chapter  1,  "Policies  -and 
Requirements,"  1-5. 

(33)  American  Society  of  Planning  Officials,  "New  Physical  Form  For 
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city  streets,  previously  mentioned,  has  been  abrogated  in  the 
case  of  air  rights  over  Pleasant  Street  by  the  Government 
Center  Act  of  1970. 

Thus,  Maiden  has  bestowed  upon  it  by  city  codes,  and  federal  and 
state  statutes  the  opportunity  to  develop  air  rights  in  two  of 
its  renewing  districts. 

VI .  Summary: 

The  recent  impetus  towards  increased  air  rights  utilization  furnished 
by  the  conjunction  of  expanding  transportation  facilities  in  our  land-poor 
inner  cities  has  been  facilitated  by  the  passage  of  such  notable  pieces  of 
legislation  as  the  Federal  Aid  Highway  Act  of  1961;  and  the  Massachusetts 
acts  relative  to  the  turnpike,  state  highways,  municipal  structures  and 
facilities,  and  the  MBTA's  stations.  The  powerfully  attractive  incentives 
of  increased  tax  and  leasing  revenues,  growth  potential  through  the  use  of 
underutilized  lands,  and  the  elimination  of  the  blighting  influence  of 
highways,  streets,  and  railroad  trackage  have  caused  many  communities  to 
encourage  air  rights  development. 

Such  an  incorporation  of  Maiden's  air  rights  projects  in  her 
urban  renewal  and  redevlopment  process  could  begin  to  meet  certain  of 
her  enunciated  goals.  To  be  sure,  a  number  of  beneficial  changes  could 
occur  in  her  landscape:  (1)  progress  toward  the  realization  of  a  Maiden 
with  a  larger  proportion  of  upper- income  families  could  be  made;  or 
(2)  a  great  step  towards  meeting  the  need  for  low  and  moderate  income  and 
elderly  housing  could  be  taken;  and  (3)  the  provision  of  needed  community 
facilities.  The  opportunity  is  ripe  for  Maiden's  citizens  and  her  policy- 
makers to  take  the  initiative. 

(33)  City  Schools,"  Planning  Advisory  Service,  Report  No.  235,  (June,  1968),  13-16, 
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